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Abolition of County Government?

As of July 1, 1998, the governments of
four of Massachusetts’ fourteen coun-
ties no longer exist and the abolition of
additional counties may take place by
the end of 2000. Provisions in the
FY1997 state budget abolished Frank-
lin County as of July 1, 1997.% The leg-
islature abolished Middlesex County as
of July 11, 1997. Worcester and Hamp-
den Counties were abolished as of
July 1, 1998.2

A transition task force identified issues
needing to be resolved and made de-
cisions regarding the transfer of the as-
sets, liabilities, and functions of Mid-
dlesex County to the Commonwealth.
The task force also planned the aboli-
tion of Hampden and Worcester Coun-
ties. Representatives of the Executive
Office of Administration and Finance,
the Group Insurance Commission, the
State Retirement Board, the State Trea-
surer, the Secretary of State, the State
Compitroller and the Department of Rev-
enue and other agencies comprised
the task force.

The employees of the county jails and
houses of correction, the registry of
deeds and the courthouse mainte-
nance departments are now on the
state payroll. Unless specifically ex-
cluded, all real and personal property
belonging to those counties has also
been transferred to the state. All offi-
cers and employees of the abolished
counties transferred to state employ-
ment with no loss of seniority, retire-
ment or other rights, and without re-
duction in compensation, salary grade
or insurance benefits.
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Registrars of deeds will remain elected
officials retaining local administrative
control under the direction of the sec-
retary of state. Sheriffs will also remain
elected officials. Sheriffs will retain ad-
ministrative and operational control
over the jails and houses of correction.
The county treasurers will remain in of-
fice until 2002 cooperating with the
secretary of administration and finance
to effect an orderly transfer of assets,
liabilities, personnel and functions from
the counties to the Commonwealth.

Employees who had retired at the time
of the transfer remain in the county re-
tirement systems. County employees
who became state employees trans-
ferred their retirement funds to the state
system. Towns and districts belonging
to an abolished county’s retirement sys-
tem will remain members of the county
retirement system. At this time no deci-
sion has been made about whether the
unfunded pension liability will be funded
by the state or by assessments to the
communities.

The legislature appropriated approxi-
mately $24.6 million for payment of out-
standing debt owed by Middlesex
County as well as the cost of liquidating
the County’s assets. Abolishing Middle-
sex County has cost more than origi-
nally anticipated and a bill has been
filed to appropriate an additional $5.5
million to complete the task. These
costs and the county treasurer’s salary
will ultimately be borne by the cities and
towns comprising Middlesex County.
Those communities will continue to pay
an amount equivalent to the FY1997

written by Jean McCarthy

county tax each year until the obliga-
tion has been repaid. Although the
amortization schedule may be up to 25
years, the schedule filed with the legis-
lature in September 1997 provided for
assessments through 2006. Deduc-
tions from quarterly payments of local
aid will repay these charges.

The governor has proposed a bill rec-
ommending a supplemental appropri-
ation for FY1998 of $8.8 million for
Hampden County and $16.3 million for
Worcester County. Communities will re-
pay the costs of abolishing these coun-
ties in the same manner as those in
Middlesex County.

The Division of Local Services adminis-
ters the reserve account appropria-
tions for Middlesex County, reviewing
all claims for accuracy and supporting
documentation prior to payment. Due
to the number of vendors to whom Mid-
dlesex County owed money, this has

continued on page two 0
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in Our Opinion

Excise Taxes and
Bankruptcy

Most of the over 15,000 bankruptcies
in Massachusetts last year were per-
sonal bankruptcies. Federal law gov-
erns bankruptcy, therefore municipal
officials must comply with the United
States Bankruptcy Code when seeking
to collect local taxes, excises and fees
from taxpayers who have filed for
bankruptcy protection. This article con-
cerns a debtor who argued that her
excise taxes were discharged through
bankruptcy.t

The taxpayer filed a voluntary petition
for bankruptcy under Chapter 7 (liqui-
dation) on September 26, 1996. In her
Schedule of Creditors she listed the City
of Malden for personal property taxes.
In January 1997 the bankruptcy court
entered an order of discharge freeing
the taxpayer from the obligation to pay
debts outstanding at the time of filing.

The taxpayer attempted to renew the
registration of her motor vehicle in April
1997. The Registry of Motor Vehicles
informed her that the Malden tax col-
lector had placed her registration in
non-renewal status because of unpaid
excise bills issued in 1995. The collec-
tor insisted that the taxpayer pay her
excise taxes that had become due less
than three years before she filed for
bankruptcy. In response, she filed a
motion in bankruptcy court requesting
the Court to order that the excise taxes
were discharged by order of the bank-
ruptcy court.

As a general matter, a discharge in
bankruptcy operates as an injunction
prohibiting a creditor from collecting
debts. Title 11 Section 507(a)(7) of the
United States Code, however, lists a
number of exceptions. One exception
pertains to unsecured claims of gov-
ernmental units. A property tax, as-
sessed before the commencement of

the case and last payable without
penalty one year before the date of the
filing, is not discharged. An excise tax
on a transaction occurring during the
three years immediately preceding the
date of the filing of the petition is also
not discharged.

The issue for the Bankruptcy Court to
resolve was the nature of the taxes in
question. The City claimed that since
the taxes were excise taxes, they were
valid. Excise taxes due less than three
years prior to the filing of the bankruptcy
petition are not excused by an order of
discharge. The taxpayer, however,
claimed these obligations were per-
sonal property taxes discharged be-
cause they were due more than one
year before the petition in bankruptcy
was filed. The taxpayer claimed the
motor vehicle excise taxes imposed
under M.G.L. Chapter 60A were taxes
on the ownership of personal property.
The Bankruptcy Court rejected this ar-
gument. In the Court’s view, an excise
tax is generally defined as a tax “im-
posed on the performance of an act,
the engaging in an occupation, or the
enjoyment of a privilege.” Although the
legislative description of the tax as an
excise was not conclusive, the Court
noted that the motor vehicle excise was
for the privilege of the registration of a
motor vehicle. In addition, M.G.L. Chap-
ter 59 provides that a registered motor
vehicle, whether exempt or subject to
motor vehicle excise, is exempt from
local personal property taxes. The Court
reasoned that the legislature therefore
intended to impose an excise tax and
not a property tax on motor vehicles.

Accordingly, the Bankruptcy Court held
that motor vehicle excises were excise
taxes. As such, they were not dis-
chargeable because they were due
within the three-year time period listed
in the exception. The Commonwealth
had filed a brief supporting the view
that the tax on motor vehicles is an ex-

cise. Due to the adverse effect on mu-
nicipalities that might result from the
discharge of automobile excise taxes
by debtors, the Commonwealth re-
quested the opportunity to comment.
We note that this decision is consistent
with previous Department advisory
opinions to local officials. m

compiled by James Crowley

1. Mary Appugliese, 1997 Bankr. Lexis 1152 (D.
Mass. 1997).

Abolition of County Government
O continued from page one

been a time-consuming process. DLS
disbursed most of the funds to pay off
vendor claims, back wage claims, and
defaulted loans. Since there was time
to prepare for the abolition of Hamp-
den and Worcester Counties, DLS an-
ticipates fewer problems.

For the remaining counties, Chapter 48
of the Acts of 1997 provides for the es-
tablishment of a county charter com-
mission composed of a representative
for each community voting to join the
county charter commission. Chapter 48
specifically excludes the Franklin re-
gional council of governments, Barn-
stable county and any county with a
charter under Chapter 34A of the MGL.
Those joining the charter commission
will vote on a proposed county charter
at the next state election. A majority of
affirmative votes adopts the charter
which thereafter will govern that county.
Legislative action will determine whether
the county will control registries of
deeds, correctional facilities and court-
houses located within their boundaries.
If no charter has been adopted as of
December 31, 2000, a county may be
subject to abolition. m

1. Chapter 151 of the Acts of 1996
2. Chapter 48 of the Acts of 1997
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on Municipal Finance

Effects of Multiple
Tax Rates

Cities and towns have the option to
shift part of the property tax burden
from residential and open space to
commercial, industrial and personal
properties. Annually, almost a third of
the municipalities in the state choose
this option (in FY1998, 102 out of 350
reporting so far). In FY1998, this saved
residential property owners in these
cities and towns $618,887,144, a shift
of 9.59 percent of the total levy, and an
average savings of $464 for single
family homeowners.

The guidelines for implementing multi-
ple rates are specified in the Mass-
achusetts General Laws.! There are
three conditions that have to be met
before a community can set multiple
tax rates:

e The Commissioner of Revenue must
certify that all real and personal prop-
erty values are being assessed at full
and fair cash value every three years.

e All real property must be classified
into one of four categories: residential,
open space, commercial and industrial.

e The board of selectmen or the city
council with the mayor’s approval must
hold an annual public meeting and
vote to tax classes at different rates.

If these conditions have been met, mu-
nicipalities can set multiple tax rates.
The guidelines are based on the per-
centages of the tax levy raised from
residential and open space (R&0O) and
from commercial, industrial and per-
sonal property classes (CIP).

e The CIP share of the tax levy cannot
increase by more than 50 percent of
what it would have been if the commu-
nity had a single tax rate. The increase
in the CIP share is represented by the
CIP factor which can range from 1.00

(zero percent increase) to 1.50 (50 per-
cent increase). For example, if CIP
would raise 20 percent of the total tax
levy with a single rate, it cannot raise
more than 1.50 times 20 percent or
30 percent of the total levy after the
shift to multiple rates.

e The Department of Revenue deter-
mines for every community the propor-
tionate amount that the R&O share of
the levy would decrease if the CIP
share were increased by 50 percent.
This is called the Minimum Residential
Factor (MRF). In the example, CIP orig-
inally raised 20 percent of the levy and
R&O 80 percent. If the CIP share is
raised to its maximum of 30 percent
(1.5 times 20 percent), then the R&O
share will be lowered by a factor of
875 to 70 percent. In this case the
MRF is .875.

e The R&O classes must raise at least
65 percent of what would be raised
without the shift. In other words, the
MRF can never be lower than .65. In
communities where the CIP share of

the levy is greater than 41.18 percent,
an increase of 50 percent in the CIP
levy would result in the R&0O going
below 65 percent of its original share.
Consequently, the maximum CIP shift
is less than 50 percent.

e The CIP share of the levy is allowed
to increase by 75 percent under Chap-
ter 200 of the Acts of 1988 as long as:
1) the new residential-only share com-
puted using the MRF is higher than the
previous year’s actual residential-only
share, 2) R&O share is not reduced by
more than 50 percent, and 3) the R&O
share is not less than the R&O share
in any year since the community’s val-
ues were first certified at full and fair
cash value.

Statewide, even though CIP percent-
age share of total assessed value has
decreased from almost 26 percent to
less than 21 percent over the last 12
years, the CIP percentage of the total
tax levy has stayed fairly constant at
around 33 percent. In order to keep
continued on page six O

Figure 1
Increased Burden on CIP Statewide FY86 to FY98
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Effects of Multiple Tax Rates
O continued from page three

Figure 2
FY98 Community CIP Shift Selection
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the CIP percentage of the levy con-
stant, communities have increased the
share of the overall tax burden carried
by commercial, industrial and personal
properties by increasing the CIP factor
from 1.30 to 1.54. This has increased
the CIP tax rate and decreased the
R&O tax rate from what it would be
with a single rate. As mentioned earlier,
the dollar value of this shift has grown to
over $600 million in FY98. Since FY94
the CIP percentage of total assessed
value has remained fairly constant and,
consequently, the CIP shift has stayed
fairly constant at 1.54 to 1.55. Figure 1
shows this pattern of changes in the
total CIP assessed value as a percent
of the total value, changes in the CIP
factor, and CIP tax levy as a percent of
the total levy.

There are 100 communities that have
used multiple rates every year for the
last seven years. For the 102 commu-
nities using multiple rates in FY98, the
CIP factor varies from 1.02 to 1.75,
with an average of 1.54. There are 22

communities that set their CIP factor at
the maximum allowable. For 11 of
these communities, the allowable max-
imum is 1.75, for 3 it is between than
1.5and 1.75, for 6 it is 1.5 and for two
it is lower than 1.5.

Information for each city and town is
shown in Table 1 which lists the follow-
ing: CIP percent of total valuation, the
maximum allowable CIP shift, the actual
CIP shift, the dollar amount of the shift,
the actual residential tax rate, the actual
CIP tax rate, and the single tax rate
that would have been in effect if there
had not been a shift.

Basically, communities can be divided
into three groups based on their maxi-
mum allowable shifts: at, below, or
above 1.5. A shift of 1.5 is based on the
original legislation (Group 1). Commu-
nities with a high assessed value of CIP
property relative to R&O (i.e., greater
than 41.18 percent of the total) will
have a maximum allowable shift less
than 1.5 (Group 2). Finally, Chapter

200 allows some communities that
have had a decrease in the CIP per-
cent share of total assessed value to
have a shift higher than 1.5 (Group 3).

Only 52 out of the 299 communities in
Group 1 used multiple rates. Of the
seven communities in Group 2, six
used multiple tax rates (Avon, Ayer,
Erving, Everett, Florida and Rowe). All
44 in Group 3 used multiple rates.

Figure 2 looks at use of multiple rates
in another way: as a function of the CIP
percent of the total assessed value. It
shows that the percentage of commu-
nities adopting multiple rates increases
as CIP share of total assessed value
increases. For the 111 communities
with the lowest CIP share, 4 percent
use multiple rates. Of the 139 with the
second-lowest CIP share, 27 percent
use multiple rates. Fifty-five percent of
the communities with the next higher
CIP share use multiple rates. For the
31 communities with the highest CIP
share, 71 percent use multiple rates.

Figure 2 also shows the ranges of the
actual CIP shift factor as a function of
the CIP percentage share of total as-
sessed value. As the CIP percentage of
assessed value increases communities
not only are more likely to use multiple
rates, but also to shift a larger percent-
age of the total levy share onto the CIP
properties. The percentage of commu-
nities using a shift factor greater than
1.5 goes from zero percent for the com-
munities with the smallest CIP share to
22.6 percent for communities with the
highest CIP percentage share. m

Written by Donna Demirai and Stan Nyberg

1. Ch.40 Sec.56, Ch.58 Sec.1A, and Ch.59
Sec.2A.
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Where is Aquinnah?

On August 7, 1998, the Town of Gay
Head, on Martha’s Vineyard, officially
changed its name to Aquinnah. Aquin-
nah is a word from the Wampanoag
language meaning “land beneath the
hill.” Chapter 110 of the Acts of 1998
authorized the name change.

Local officials report that after the town
meeting vote to adopt the new name
and submit the proposed act to the leg-
islature, the Gay Head signs in the com-
munity began to disappear. It would ap-
pear that there is a new collectible. m

Water Project Funds

Local communities which need to un-
dertake major projects to protect their
public drinking water have a new fund-
ing mechanism available. Recent legis-
lation extends the Massachusetts Water
Pollution Abatement Trust (MWPAT) to
finance drinking water projects of cities,
towns and districts.

The new program is intended to facili-
tate compliance with national primary
drinking water regulations. The rehabili-
tation or development of water sources
to replace contaminated sources, the
installation or upgrade of drinking water
treatment or storage facilities and the
installation or replacement of transmis-
sion and distribution pipes to prevent
contamination are eligible projects. The
cost of planning and design of such
projects may be included.

Title VI of the federal Clean Water Act
provided for the establishment of state
revolving loan programs to provide fi-
nancial assistance to local governments
in connection with the construction of
municipal sewage treatment facilities.
Under the enabling act the Trust is
authorized to borrow money through
the issuance of bonds and to use the
proceeds with other available funds
such as Federal Capitalization Grants

and Commonwealth Matching Grants
to make loans to local governments.

The state revolving fund programs for
safe drinking water are expected to op-
erate under terms and conditions sub-
stantially similar to the sewer project
financing. DEP will publish regulations
which will govern application proce-
dures for the Drinking Water Revolving
Fund loans shortly. The first loans will
be made in the fall. Local governments
or any other person authorized to own,
operate, finance or otherwise implement
such drinking water project are eligible
borrowers.

The MWPAT is an important effort to
finance environmental improvements.
The Trust is a government partner-
ship with federal, state and local
participation. m

For Your Information

The Department of Education is now
accepting applications for the FY1999
foundation reserve (“pothole”) pro-
gram, which provides supplementary
grants to cities, towns and regional
school districts having difficulty meet-
ing their financial commitments under
the education reform law. The applica-
tion deadline is October 5. Further in-
formation and application forms are
posted on DOE’s web site (www.doe.
mass.edu) under school finance. m

Countdown to Y2K

P

Form BABC Revised

Institutions and organizations such as
hospitals, schools, churches and cul-
tural institutions, may qualify for an ex-
emption from local taxes on real and
personal property they own. Ownership
does not automatically entitle an orga-
nization to an exemption, however. Ex-
emptions are granted by the assessors
when organizations meet the criteria
delineated in the Massachusetts Gen-
eral Laws. Every charitable organiza-
tion owning property on January 1 must
file a property return (Form 3ABC) with
the local board of assessors in order to
receive an exemption for the fiscal year
that begins on the next July 1. The re-
turn must be received in the assessors’
office by March 1.

The “Return of Property Held for Chari-
table Purposes” (State Tax Form 3ABC)
has been revised. The revisions are in-
tended to give charitable and veterans
organizations clearer direction about
their filing obligations, as well as to
provide assessors with relevant infor-
mation about each organization’s pur-
poses and property usage. It should
assist assessors in evaluating whether
an organization continues to qualify for
a real or personal property tax exemp-
tion. Organizations must use the revised
Form 3ABC beginning with returns due
on March 1, 1999. The new form was
developed jointly by the Property Tax
Bureau and the Exemption Committee
of the Massachusetts Association of
Assessing Officers.

A new brochure that explains the sub-
stantive and procedural requirements
organizations must meet in order to
qualify for a charitable or religious ex-
emption is also available. Assessors
may reproduce the brochure and dis-
tribute it to appropriate organizations.
For questions about the new form or the
brochure, contact Kathleen Colleary at
(617) 626-2314. m
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Municipal Fiscal Calendar

Data Bank Highlight

September 15

Treasurer/Collector: Compensating Balance Report

If compensating balance accounts were maintained during the prior fiscal year,
a report and account analysis schedules are required.

Accountant/Superintendent/School Committee:
Report to the DOE

Schedule 1 — determines compliance with prior year Net School Spending
requirement.

Jointly Submit End of Year

Schedule 19 — determines compliance with current year Net School Spending
requirement.

September 30

State Treasurer: Notification of Quarterly Local Aid Payments on or Before Sep-
tember 30

When local aid payments are transmitted to communities, the cover letter indi-
cates what funds (e.g., Ch. 70, Lottery, Highway Fund) will be made available,
less quarterly assessments (see Cherry Sheet attachment for details). The Town
Treasurer should forward a copy of this letter to the Accountant for record keep-
iNg purposes.

Opportunities for Training

Assessment Administration: Law, Procedures and Valuation (Course 101) will
be held in the Southborough Police Station training room from 7:00 p.m. to
10:00 p.m. on Tuesdays from September 15 through November 10.

A Classification Training Workshop will be given on Tuesday, October 13, at
7:00 p.m. in the Southborough Police Station second floor training room.

Contact Barbara LaVertue, training coordinator, at (617) 626-2340 for more
information. m

The Municipal Data Bank has several
reports on tax rates and tax levies. The
following information is available for
each city and town on both the website
and from the staff: assessed values,
tax rates, tax levies and parcel counts
by class, and average single family
tax bills (FY89 through FY98). There
are also several reports which look at
trends which can be requested from
the Data Bank staff.

To obtain Municipal Data Bank information contact:
Stan Nyberg, Dora Brown or Debbie DePerri at (617)
626-2300 for printed roports and data files; Burt

Lewis at (617) 626-2358 for the On-Line Access Sys-
tem; or use the World Wide Web address below. B

City & Town

City & Town is published by the Massachusetts
Department of Revenue's Division of Local Serv-
ices (DLS) and is designed to address matters
of interest to local officials. DLS offers numerous
publications on municipal law and finance, avail-
able by calling (617) 626-2300, or through the
DLS World Wide Web site at http://www.state.
ma.us/dls or by writing to PO Box 9655, Boston,
MA 02114-9655.

Marilyn H. Browne , Managing Editor

Jean M. McCarthy , Editor
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